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Abstract: This paper deals with purposes of the Public Bath Act (1948). This Act requires a
person who will run a public bath to get a license. The regulation-purpose two-tier theory is
generally admitted as a theory applied to decide the constitutionality of the license system limiting
the freedom to choose occupation.

This theory divides purposes of the regulation in two types. The purpose of one type is to check
harmful effects arising from free economic activities and the regulation of this purpose is named a
regulation for negative purposes. The purpose of another type is to advance social welfare and the
regulation of this purpose is named a regulation for positive purposes.

It is important to determine the type of purposes of a regulation, because this theory applies
different standards to these regulations to decide the constitutionality. Two public bath cases hold
the regulation in question of the Act constitutional but one (43 Keishti 1 (Sup. Ct., Jan. 20, 1989) )
viewed the purpose as positive and another (1308 Hanrei jiho 112 (Sup. Ct, Mar. 7, 1989)) viewed it
as negative and positive.

The regulation in question was added by an amendment in 1950. In relation to this amendment
and relative statutes and regulations, many answers and official notices of the Ministry of Health
and Welfare were given to the heads of local governments. These answers and official notices and
ordinances of local governments seem to show that the purpose of the regulation in question is to
secure the existence of public baths for the people whose house has no bath room and to keep
their chances to take a bath at low rates in consideration of public health.

The regulation in question could be interpreted as a regulation for positive purposes.
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